Using competitions to legally generate clients:


legal aspects of competitions








What are Competitions?





Promotional competitions are a tested means of drawing customers‘ attention to a particular company or product. They extend from prize competitions, where a prize, a valuable perfume, for example, is promised for the right answer, to sweepstakes, where the winning numbers are determined in advance, right through to the simplest questions that anyone can answer easily.





Entry has to be free.





Competitions of this kind are generally legal from a competition-law perspective, provided that they meet certain requirements. The key requirement is that no fee be charged for entry into the game itself, i.e. entry has to be free, as otherwise the competition moves into the territory of a lottery or a draw requiring official approval. The cases in which such approval is granted by the relevant authorities are extremely rare, however.





The four basic competition-law rules 





If a competition does not move into the territory properly belonging to a lottery where official approval is required, it is generally unobjectionable from a competition-law perspective, provided that the following four basic rules are met. The most important basic rule is that entry to the competition is not tied to a purchase; this is followed by the second rule, the prohibition of „psychological“ pressure to buy and the third rule, the ban on exaggerated enticement, and finally, the fourth rule, the ban on misleading advertising.





Basic Rule I: Prohibition of tying entry in the competition to a purchase





Basic rule number 1 is the prohibition of tying entry in the competition to the purchase of a product or service. A typical example of a sales tie-in would be the case where, for example, the entry form includes a pre-printed form to order goods or services.  For this reason it is also not permissible to make entry in a draw dependent on the purchase of an entry ticket against payment.





A competition is already illegal if the announcement merely suggests that entry is only possible if goods are ordered at the same time. If this impression is to be avoided, it is advisable to publish the following notice to customers: „Entry in this competition is independent of any order“.  According to the ruling by the ‘Bundesgerichtshof’, Germany’s Federal Court of Justice, however, this notice only serves its purpose if the order form and the entry form are separate from each other. If the form can be used for both purposes, there is a danger of the persons to whom the offer is addressed buying something in the hope of increasing their chances of winning.





The same is true in the case where the prize, for example a goods voucher, has to be redeemed with the company which is holding the competition and/or if postage for the prize is free only if the winner orders goods at a value that is substantially higher than that of the voucher.





Basic Rule 2: Prohibition of psychological pressure





The participant must not be put under psychological pressure to buy something only in order to win something. This means that a participant must not be induced to order something or to visit the shop premises by linking a purchase with a chance of winning something. 





If a participant in a competition is induced through mailing, advertisement or TV spot to enter the premises of the advertiser in order to collect his/her entry ticket or prize, the same participant is also induced to abandon his/her anonymity. This is because – according to a ruling by the Federal Court of Justice – those who enter a shop know that they are initially considered to be a potential buyer. If the participant were to identify themselves as someone who is merely interested in the competition, this might mean that they would no longer receive the respectful treatment which they received initially, which is why the participant feels compelled to buy something.





The anonymity of the visitor can, for example, be safeguarded by keeping the sales area separate from the area in which competition coupons are displayed or where prizes are handed out, so that the participant does not feel under observation or feel that their behaviour is conspicuous. According to the Federal Court of Justice, a visitor’s anonymity is safeguarded if, for example, the information on prizes appears on lists displayed in the shop window and can be consulted from the outside.








Basic Rule 3: No exaggerated enticement





Exaggerated enticement can result in a competition becoming illegal. Enticement is only considered exaggerated if as a result of the enticement, the consumer’s decision to buy is overwhelmingly determined by non-relevant, product-independent considerations. The criterion is whether the participant buys something, as a result of the enticement provided by the competition, without critically examining the quality and price-competitiveness of the product, in order to receive the prize which has been offered. On this subject, the ‘Oberlandesgericht’ or Higher Regional Court in Hamburg decided, for example, that a competition is unfair if those interested in taking part in a competition are induced to visit the premises of the business which is running the competition, in order to first have a meal and then take part in the competition.





In most cases, an enticement effect is achieved by the promise of particularly large monetary amounts and valuable prizes. According to a ruling by the Federal Court of Justice, however, the attractiveness of a prize in itself does not constitute an act of unfair competition. Instead, the judges ruled that the high frequency of such competitions results in consumers getting used to valuable prizes being the subject of a draw; as a result, participants in a competition are not as easily moved to make their decision to buy something solely dependent on the benefit that has been offered, without critically examining the offer first.





The Higher Regional Court in Frankfurt ruled that a prize of DEM one million for a competition constituted excessive enticement and therefore decided that the competition was unfair. In view of the fact that the Federal Court of Justice has rejected the appeal on the grounds that there is an insufficient chance of success, it can be assumed that this court, too, considers a prize of DEM one million to be too high.





Basic Rule 4:





The ban on misleading advertising is a general principle which also applies to competitions. Any details carried by such advertisements regarding the type, number and value of the prizes and regarding an entrant’s chances of winning have to be accurate. Guided by this principle, the Regional Court in Trier ruled the advertising claim made by a driving school to be misleading. The advertisement of the driving school seemed to claim that the winner of its competition would win a driving licence. The court considered such claims might give entrants the impression that they would not have to pass a driving test.





General Questions:





Terms and Conditions of Entry





There are no legal restrictions for entry in a competition. Minors, too, are generally entitled to enter. However, the company which holds the competition may include eligibility restrictions in their terms and conditions of entry: it may make entry dependent on age, sex or membership of a particular group of consumers or may, for example, exclude its staff members and their families from entry. The entrants should receive the terms and conditions of entry no later than the reception of the entry forms themselves. It might be advantageous to print the terms and conditions on the reverse side of the entry form.





Using Competition Winners for Advertising Purposes





If the holder of the competition wants to publish photographs of the winners, this should be pointed out and the consent of the relevant people be sought. If the data of the participants are important for the holder of the competition, use (storage or passing-on) of these data also requires the consent of the participants, unless they are freely available data, such as name and address. 





No legal entitlement to prize – „Draw supervised by a lawyer/notary“ – „Legal Proceedings are barred“


 


The presence of a lawyer or notary to monitor the draw will increase the confidence of participants, but it is not legally required. Clauses such as „legal proceedings are barred“ are possible, but equally not legally required. This is because, according to German law, the participants in a competition that is conducted for advertising purposes are not legally entitled to receive the prize, as it is not, legally speaking, a „serious“ advertisement of a prize. For example, a mail order business organised a „Good Fairy competition“ where the main prize announced was a BMW 320 i convertible or DEM 60,000 in cash. One recipient received, in an envelope addressed to him, a letter which read as follows, „Official notification… the „Good Fairy mail order business“ herewith publishes the names of the following official winners…“. The document gave the name of the recipient as the first name on the list of winners. The recipient sent his draw ticket to the mail order business and received his prize – a tin opener.





The recipient sued the mail order business for payment of the DEM 60,000. His claim was rejected by the Higher Regional Court in Düsseldorf, on the following grounds: for the promise of the mail order business to be effective it would have had to be „made public“. Making public, according to German law, means addressing the promise to a circle of people who had not been individually specified. In the present case, by contrast, publication was directed to a specific circle of people, i.e. people who were individually specified and was thus not directed to a circle of people individually unspecified, as required by German law. 





Furthermore, the judges noted in general that the winner is entitled to receive the prize only in a „real“ competition. A „real“ competition, however, entails that the questions asked are not simple and cannot be easily answered by anybody. In the case of such „non-genuine“ competitions, German law does not legally entitle the winner to receive the prize. Because competitions carried out for advertising purposes generally contain questions that can be answered easily („How many continents are there?“), German law stipulates that the winners of prizes are not entitled to receive them, and the holder of the competition is not obliged to hand them over. This situation is going to be changed by law in a very near future. A law is in prepartion which provides that even winners of a competition that has been organised for advertising purposes have a legally enforceable entitlement to the prize. 





Competitions on the Internet





Competitions have become an important tool on the Internet as well. By means of competitions, users can be enticed to visit a company’s Website and then to receive its offers. In this case, too, entry in a competition must not be linked with the purchase of a product or service. However, the strict yardstick adopted by the German legislator regarding psychological pressure to buy (here the keyword is the safeguarding of buyer anonymity) is hardly applicable to a virtual shop, even though no rulings have been made on this subject so far. The interested party, who is in front of their computer screen, is neither subjected to the enticing real offer of goods nor to the influence of a salesperson in the flesh, who will draw the interested party out of their anonymity. However, the other basic rules outlined above do apply to competitions on the Internet as well. 





The rules described above also apply to competitions directed to German consumers from abroad. This is the case even if the wording of the announcement of the competition is exclusively in English, unless it contains a specific clause to the effect that the offer is not addressed to German consumers, whose orders for any goods will not be processed. 
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